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I Introduction
The various Texas Homeowner’s Insurance Policy forms

B. Appraisal Provision Example®
Appraisal. If you and we fail to agree on the

II.

set forth a provision in the “General Conditions”
section of the policy that provides the terms and
conditions under which an insured and insurer must
submit pending claims to an “appraisal” process. The
effect of this appraisal process can be significant,
particularly with regard to the amount of loss at issue.
Thus, it is incumbent upon attorneys involved with
homeowner’s insurance claims to have a working
knowledge of the appraisal provision. This article
attempts, in outline form, to provide a somewhat
comprehensive summary of issues pertaining to the
appraisal provision found in the Texas Homeowner’s
Insurance Policy forms.

Overview

A. The Appraisal Provision
The Texas Homeowner’s Insurance Policy, a
standard form policy promulgated by the Texas
Department of Insurance, contains an appraisal
clause. Under this clause, either party may
invoke an appraisal if the party disagrees with the
value of a claim or claims. Each party hires its
own appraiser, and if the two appraisers cannot
agree on the value, they select an umpire. If the
appraisers cannot agree on an umpire, a district
judge can be petitioned to appoint the umpire.

A decision signed by any two of the three becomes

binding as to the value of the claim.'
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actual cash value, amount of loss, or cost of repair
or replacement, either can make a written demand
for appraisal. Each will then select a competent,
independent appraiser and notify the other of the
appraiser’s identity within 20 days of receipt of the
written demand. The two appraisers will choose
an umpire. If they cannot agree upon an umpire
within 15 days, you or we may request that the
choice be made by a judge of a district court of a
judicial district where the loss occurred The two
appraisers will then set the amount of loss, stating
separately the actual cash value and loss to each
item. If you or we request that they do so, the
appraisers will also set:

e 'The full replacement cost of the dwelling.

e 'The full replacement cost of any other
building upon which loss is claimed.

e The full cost of repair or replacement of
loss to such building, without deduction
for depreciation.

If the appraisers fail to agree, they will submit their
differences to the umpire. An itemized decision
agreed to by any two of these three and filed with
us will set the amount of the loss. Such award
shall be binding on you and us. Each party will
pay its own appraiser and bear the other expenses
of the appraisal and umpire equally.



II1.

C. Case Law and the Policy Language

Texas case law exists that has interpreted and applied
the language found in the appraisal provision of the
Texas Homeowner’s Insurance Policy.?

D. Abatement of Suit Pending Appraisal

1. Aninsurer (and an insured, if appraisal is
requested) is entitled to have the appraisal
procedure followed and suit on the insurance
policy abated until the completion of the
appraisal procedure.®

2. Where an insurance policy mandates appraisal
to resolve the parties’ dispute regarding
the value of a loss, and where the appraisal
provision has not been waived, a trial court
abuses its discretion and misapplies the law by
refusing to enforce the appraisal provision.’

3. Abatement is appropriate based upon the “no
suit or action” clause found in most insurance
policies. Such a provision typically provides
that “no suit or action can be brought unless the
policy provisions have been complied with.”

4. However, regarding abatement, failure of a
trial court to grant a motion to abate is not
subject to mandamus.” Thus, a trial court will
not abuse its discretion by denying a request
for abatement.?

E. Waiver of the Appraisal Requirement
In Intl Serv. Ins. Co. v. Brodie, the trier of fact found

that the appraisal was not requested within a

reasonable time.” The insured alleged that by

virtue of the delay the insurer had waived the
requirement for appraisal (the appraisal was
requested 72 days after the insurance adjuster
viewed the premises and the parties disagreed as
to the loss). The court held that the appraisal
provision was “inserted wholly for the protection
of the insurer,” but that the insurer “will not be
permitted to use this clause oppressively, or in

bad faith,” and that the insurer “must proceed

promptly to take the necessary steps to have the

amount of the loss adjusted as provided in the
policy....”"

E. Timeliness of Request for Appraisal

In the absence of a deadline for demanding appraisal
under the policy’s appraisal provision, an insurer
will not waive its request for an appraisal by failing
to assert it within some contractually specified
time period.!!

Enforceability of an Appraisal Decision

A. An appraisal decision made pursuant to the
provisions of an insurance contract is binding

and enforceable."

B. Every reasonable presumption will be indulged
to sustain an appraisal decision."”

Estoppel Effect of an Appraisal Award

A. The effect of an appraisal award is to estop

a party, i.e., the non-requesting party, from
contesting the issue of damages in a suit on the
insurance contract, leaving only the question of
liability for the court.'

B. As with other affirmative defenses, the party
seeking to estop the other party from contesting the
issue of damages must raise the issue of estoppel.”

VII.

VIIL.

Limitation of an Appraisal to a Determination of
the Amount of Loss
A. Appraisers may only determine the amount
of loss and may not assess causation, coverage, or
liability for the damage.'*
B. The appraisal section of the policy does
not authorize and empower the appraisers to
determine what caused or did not cause the loss
claimed."”
Setting Aside an Appraisal Decision
A. An appraisal award may be set aside in three
instances:

1. when it was made without authority;

2. when it was the result of fraud, accident, or

mistake; or,
3. when it was not made in substantial
compliance with the terms of the contract.’

B. “Unfairness” of the resu/t is not an independent
ground for disregarding an appraisal award."
C. A party challenging the appraisal process or
appraisal award should allege in their pleadings that
the appraisal award should be set aside, and should
specify the basis for setting aside the award.”

Lack of Authority of an Appraiser

A. An appraisal must be conducted by the persons
authorized to make such appraisal award in manner
that complies with the appraisal provision of the
insurance policy.

B. Substitutions made by the appraisal companies,
not the parties, particularly if no objection is made
by a party at the time of such substitution, will
likely give rise to an argument that the substitute
appraiser had implied or apparent authority to act
of behalf of a party.”’

C. An umpire does not exceed the authority
conferred upon him when, in the exercise of

his own judgment and as the result of his own
investigation, he determines the cost values of the
disputed items, independent of either the joint or
individual findings of the appraisers.”

D. An appraiser’s acts in excess of the authority
conferred upon him by the appraisal agreement are
not binding on the parties.”

Fraud, Accident or Mistake
A. Fraud
Examples of fraud would include: the appraiser
intentionally prevents a claimant from
receiving like kind and quality replacement;
the appraiser fails to use available price and
quality information; the appraiser intentionally
excludes items from the appraisal process;
and the appraiser bases his calculations on
fraudulent bids from unqualified contractors.*
B. Accident or Mistake
1. One court has defined “mistake” as “a
situation where the appraisers and umpire
were laboring under a mistake of fact by
which their appraisal award was made
to operate in a way they did not intend,
such that the award does not speak the
intention of the appraisers and umpire, or
where the error resulting in the award is so
great as to be indicative of gross partiality,
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undue influence, or corruption.”*

2. A mistake is more than a clerical error.
A clerical error that does not affect the
intention of the appraisers cannot support
a finding of mistake.”® Further, the court

will not substitute its own award for that of
the appraisers unless the mistake is one by
which the award fails to operate in a way the
appraisers intended.”

An appraisal must be
made by an unbiased,
impartial appraiser.

Lack of Contractual Compliance: Bias or
Impartiality of Appraiser”

1. An appraisal must be made by an unbiased,
impartial appraiser.

a) An appraiser with a financial interest
in the outcome of the appraisal is not XI.
impartial.” However, this may only raise
a fact issue regarding impartiality.*

b) Most courts hold that an appraiser is
“independent” unless he has a direct,
pecuniary interest in the outcome of the
appraisal.®’ One authority has explained
that a disinterested or independent
appraiser is one “not only without
pecuniary interest, but impartial, fair,
open-minded, and without partisanship,
prejudice, or bias.”*

2. “[A] finding of disparity, even gross disparity,
between an appraisal award and the cost of
repair, cannot support a finding of bias or
partiality without additional evidence.”*

3. 'The showing of a pre-existing relationship,
without more, does not support a finding of
lack of independence.*

a) Evidence of the following may
demonstrate a lack of independence:
the exercise of influence or control
over the appraiser; the appraiser’s past
employment by a party; a financial
interest in the claims; instructions
regarding how costs should be
determined, i.e., from figures supplied
by a party, not from figures determined
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by the appraiser; and a lack of exercise of
independent judgment in the appraisal
process.®
b) Generally, evidence that demonstrates
something other than an arm’s-length
business relationship may demonstrate a
lack of independence®
4. Only one Texas decision discussing a need
to demonstrate prejudice arising from the
lack of impartiality was found. In Gen. Star
Ind. Co. v. Spring Creek Vill. Apartments, the
court indicated that the disparity between
two appraisals (and reliance thereupon by the
umpire) was sufficient to show that General
Star was prejudiced if the appraiser lacked
impartiality, without per se holding that
prejudice was required.?’

Timely Objection to an Appraisal

A. When a party has knowledge of a disqualifying
relationship and has an opportunity to object to the
appraiser, he waives the objection and may not be
heard to complain after the award is made.*

B. Failing to oppose an appraiser until after
determination of the appraisal raises the issue of
waiver.”

C. Caution: To avoid the issue of waiver of objection
to the appraisal process or the award in the appraisal
process, once appraisal is requested by a party, the
non-requesting party should carefully review the
appraisal provision to ascertain if appraisal has been
properly requested. Thereafter, such party should
carefully monitor the appraisal process to ensure that
the process proceeds in accordance with the appraisal
provision. All known objections should be made as
soon as such objections reasonably appear to exist.

Other Issues

A. Payment of Appraiser
If the appraisal provision so provides, each party
must pay its own appraiser and bear the other
expenses of the appraisal and an umpire equally.’

B. Itemization of Appraisal Award
If the appraisal provision so provides, then the
umpire’s decision must be sufficiently itemized to be
in compliance with the provision.?!

C. Effect of an Appraisal for an Amount Greater

Than the Amount Paid by the Insurer
Several Texas cases have failed to find a breach of
contract by the insurer even if an appraisal award is
different from the amount initially offered or paid
by the insurance company. The courts have found
no breach where the insurance policy specified
that an appraisal process was the remedy for any
disagreement regarding the amount of loss, that
the decision reached by the umpire would “set the
amount of loss,” that “such an award [would] be
binding” participation by the insurer and claimant
in the appraisal process, and where the insurance
company timely tendered the amount awarded by
the umpire.*?

D. Non-Waiver of Terms or Conditions of Policy
In Savan Corp. v. Interstate Fire & Cas. Co.,
the court held that the insurer could assert the
affirmative defense that Savan failed to mitigate



damages, despite the existence of an appraisal
award, as Interstate had advised the insured in
writing that the appraisers decision would not
alter the terms of the policy.” Thus, in the letter
agreeing to appraisal, Interstate explicitly did not
waive the insured’s duties in the event of loss or
damage.

E. Extracontractual Claims
Claims for breach of the duty of good faith
and fair dealing, including statutorily based
extracontractual claims, are outside of the bounds
of the appraisal decision.* Thus, damages
resulting from such a breach are not limited to the
amount of the appraisal decision.

XII. Conclusion
This outline illustrates how important it can be for a
consumer and their attorney to monitor and participate
in the appraisal process when making a claim under
a homeowner’s insurance policy. Consumers have
been provided with the ability to protect their rights,
but these rights become meaningless unless they are
asserted in an appropriate and timely manner. When
it comes to the appraisal provisions of a homeowner’s
insurance policy, knowledge truly is power.

*Charles Levy recently served as chairperson of the Texas State Bar’s
Consumer Law Section. Mr. Levy, a Baylor Law School graduate,
maintains his law practice in Waco, Texas.
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